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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
IN RE: ) Chapter 11
CEP HOLDINGS, INC,, ef al., ; Case No. 07-71810
; Judge Massey
Debtors. i Jointly Administered

MOTION TO APPROVE COMPROMISE
AND SETTLEMENT OF AVOIDANCE CLAIMS

COMES NOW, Debtors CEP Holdings, Inc, and Colon End Parenthesis Trust, LLC
(collectively, the “Debtors™), by and through their undersigned counsel, and hereby move this
Court (the “Motion™) for an order pursuant to Rule 9019 of the Federal Rules of Bankruptcy
Procedure (the “Bankruptcy Rules”) authorizing the Debtors to settle their claims against
Sureinvest, LLC (“Sureinvest”), Michael Donaker (“Donaker™), and Kyle Herron (“Herron”, and
collectively with Donaker and Sureinvest, the “Settling Defendants™) in the adversary proceeding
styled CEP Holdings, Inc., et al. v. Sureinvest, LLC, Michael Donaker, Kyle Herron, and
Tammy Dowell, Adversary Proceeding No. 07-06390 (the “Adversary Proceeding”). In support
thereof, the Debtors respectfully represent as follows:

JURISDICTION

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and
1334. Venue of this case in this District is proper pursuant to 28 U.S.C. §§ 1408 and 1409. The
statutory predicate for the relief sought herein is Bankruptcy Rule 9019. This Motion is a core

proceeding pursuant to 28 U.S.C. § 157(b)(2).
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BACKGROUND

2. On July 27, 2007, the Debtors each filed a voluntary petition for relief under
Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”). The Debtors are
managing their financial affairs as debtors-in-possession pursuant to §§ 1107 and 1108 of the
Bankruptcy Code.

3. On August 7, 2007, the Debtors filed their Complaint to Avoid and Recover
Transfers (the “Complaint”) commencing the Adversary Proceeding against the Settling
Defendants and Tammy Dowell. The total amount sought in the Adversary Proceeding from all
defendants exceeded $1,700,000.00. On October 5, 2007, the Settling Defendants filed their
Answer and Defenses to the Complaint.

4. On January 3, 2008, the Debtors filed their Motion to Approve Compromise and
Settlement of Avoidance Claims with respect to Tammy Dowell [Docket No. 163} (the “Dowell
Motion”). The Dowell Motion sought the approval of the settlement of claims against Dowell
and certain other individuals in exchange for a payment by Dowell of $300,000.00. The Dowell
Motion was approved by the Court’s Order Granting Debtor’s Motion to Approve Compromise
and Settlement with Tammy Dowell [Document No. 170] entered on January 30, 2008.

5. After negotiations and the exchange of information, the Debtors and the Settling
Defendants have agreed to settle all claims against the Seftling Defendants in exchange for an
aggregate settlement payment of $440,000.00 (the “Settlement Amount”) and a judgment of
$1,200,000 against Sureinvest under the terms and conditions as more fully set forth in the

Settlement Agreement attached hereto as Exhibit A (the “Settlement Agreement™),

THE SETTLEMENT

6. The Settlement Amount shall be paid to the Debtors on the following terms:
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a) The Settling Defendants have already deposited $190,000 in their counsel’s
escrow account, which shall be paid to the Debtors;

b) Donaker shall make the following payments to the Debtors: (i) $20,000 on or
before July 31, 2008; (ii) $80,000 on or before December 31, 2008, subject to the
extension set forth in subparagraph 1.f below; (iii) $20,000 on or before April 30, 2009
and (1v) $20,000 on or before August 31, 2009; and

¢) Herron shall make the following payments to the Debtors: (i) $20,000 on or
before July 31, 2008; (ii) $40,000 on or before December 31, 2008, subject to the
extension set forth in subparagraph 1.f below; (iii) $20,000 on or before April 30, 2009;
(iv) $25,000 on or before August 31, 2009 and (v) $5,000 on or before October 31, 2009,
7. Provided that the entire Settlement Amount is tendered to the Debtors pursuant to

the terms of the Settlement Agreement, a mutual release will be entered into between the
Debtors, on the one hand, and Donaker and Herron, on the other. In the event that Donaker or
Herron default under the Settlement Agreement and such default is not cured, the Debtors will be
entitled to record and enforce judgments in the amount of $900,000 against them. As such, the
Settling Defendants shall not be entitled to file a proof of claim in the Debtors’ bankrupicy cases.
8. Reference should be made to the Settlement Agreement for additional detail
regarding the proposed settlement. To the extent any of the terms of the Settlement Agreement
conflict with the terms of this motion, the terms of the Settlement Agreement shall control.

RELIEF REQUESTED

9. The Debtors request that this Court approve the Compromise and Seftlement with

the Settling Defendants as outlined above and as more fully set forth in the proposed Settlement
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Agreement attached hereto as Lxhibit A. The settlement of this Adversary Proceeding is the
result of good faith, arm’s length negotiations between the Debtors and the Settling Defendants.

10.  The settlement of this Adversary Proceeding on substantially the terms set forth
above meets all applicable legal standards and is well within the range of reasonableness. This
settlement was reached after thorough analysis of the merits of the Debtors’ causes of action and
the defenses of the Settling Defendants, the costs of litigation and the risks of collection. The
prosecution of this Adversary Proceeding to final judgment would necessarily involve additional
costs to Debtors.

11, The Settlement is, therefore, in the best interest of the Debtors’ estates because it
enables the Debtors to recover additional funds and avoid lengthy and costly litigation, the

ultimate result of which is uncertain to the Debtors.

NOTICE

12, Notice of this Motion has been given to (a) counsel for the Settling Defendants;
(b) the master service list established in these cases, and (c) all other interested parties via a

posting on the Debtors’ website at www.wiperkinsforcep.com. In light of the relief requested

herein, the Debtors submit that no further notice need be given.
13, No prior application for the relief requested herein has been made to this Court or
any other court.

[The remainder of this page has been intentionally left blank.]
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CONCLUSION

WHEREFORE, the Debtors respectfully request that this Court approve the Compromise
and Settlement detailed herein and grant such other and further relief as this Court may deem just

and proper.

Respectfully submitted this 23" day of July, 2008.

/s/ James R. Sacca
James R. Sacca (Ga. Bar No. 621843)
John D. Elrod (Ga. Bar No. 246604)
GREENBERG TRAURIG, LLP
The Forum, Suite 400
3290 Northside Parkway, N.W.
Atlanta, Georgia 30327
(678) 553-2100
Attorneys for the Debtors
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SETTLEMENT AGREEMENT

This Settlement Agreement (the “Agreement”) is entered into as of this 1 1th day
of April, 2008, by and among CEP Holdings, Inc. (“CEP Holdings™), Colon End
Parenthesis Trust, LLC (“CEP Trust,” and together with CEP Holdings, the “Debtors™),
by and through William F, Perkins, the duly-appointed receiver for the Debtors (the
“Receiver”), and Sureinvest, LL.C (“Sureinvest”), Michael Donaker (“Donaker”) and
Kyle Herron (“Herron”, together with Donaker, the “Settlors™).

RECITALS

WHEREAS, William F. Perkins is the duly-appointed receiver for the Debtors
pursuant to an Order entered by the U.S. District Court for the Eastern District of North
Carolina in the case styled Securities and Exchange Commission v. CEP Holdings, Inc.,
d/b/a colonendparenthesis.net, Trevor Reed, Clayton Kimbrell and Colon End
Parenthesis Trust, LLC, Case No. 5:07-¢v-00256-BO (the “Order™);

WHEREAS, pursuant to the Order, the Receiver caused the Debtors to file their
voluntary chapter 11 cases under title 11 of the United States Code on July 27, 2007 (the
“Petition Date”) in the U.S. Bankruptcy Court for the Northern District of Georgia,
Atlanta Division (the “Court”) and the Receiver has been managing the Debtors as
debtors-in-possession;

WHEREAS, on August 7, 2007, the Debtors filed a complaint, which commenced
an adversary proceeding against Sureinvest, Donaker, Herron and Tammy Dowell for the
avoidance and recovery of certain transfers under sections 547, 548 and 550 of the
Bankruptcy Code, Adv. Proc. No. 07-06390 and a First Amended Complaint against
Sureinvest, Donaker and Herron on February 15, 2008 after having settled with Dowell
(collectively, the “Adversary Proceeding™), to which Sureinvest, Donaker and Herron
have filed an answer denying liability;

WHEREAS, in the Adversary Proceeding, Plaintiffs seek to recover from
Sureinvest and Settlors the amount of $1,278,000 (the “Transfers”);

WHEREAS, counsel for Sureinvest and Settlors is holding $110,000 in its escrow
account (the “Escrow Account”),

WIHEREAS, after negotiations and an exchange of information, and in order to
compromise and settle disputed claims to avoid the costs and risks of litigation, and
without any admission of liability or the merit of any defense on the part of any party,
Sureinvest and Settlors have agreed to judgments in favor of the Debtors, and Debtors
have agreed to take certain amounts specified in this Agreement from each of the Settlors
in settlement of the judgment and all of the Debtors’ claims against the Settlors and any
subsequent transferee of the Transters (including but not limited to the following
individuals and entities: Lila Boothe, Frances Pruneda, Rick Izaguirre, Tim Rapose,
Amanda Donaker, Alice Boyd, Mary Donaker, Aubrie Gordon. James Phalen, Ryan
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Michaels, It Is What It Is Advertising, and It Is What [t Is Music)(the “Subsequent
Transferees”)(only to the extent such claims against any Subsequent Transferee arises
from or relate to the Transfer), and the Debtors have agreed to accept those settlement
amount as payment in full of all said claims, on the terms and conditions as set forth
hereafter.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
and the mutual releases contained herein, the parties hereto agree as follows:

1. Payment of Settlement Amount; Dismissal of Adversary Proceeding

a. Sureinvest. Within ten (10) days after the entry of an order of the Court
approving this Agreement (the “Approval Order™), a judgment shall be entered against
Sureinvest in the form attached hereto as Exhibit “A.”

b, Donaker. On or before April 17, 2008, Donaker shall deposit an
additional $30,000 to the Escrow Account, which amounts in the Escrow Account shall
be paid to the Debtors promptly after entry of the Approval Order. Thereafter, Donaker
shall make the following payments to the Debtors (or to the Escrow Account if the
Approval Order has not been entered); (i) $20,000 on or before July 31, 2008; (ii)
$80,000 on or before December 31, 2008, subject to the extension set forth in
subparagraph 1.f below; (iii) $20,000 on or before April 30, 2009 and (iv) $20,000 on or
before August 31, 2009 (collectively, the “Donaker Settlement Payments™).

c., Herron. On or before April 17, 2008, Herron shall deposit an additional
$50,000 to the Escrow Account, which amounts in the Escrow Account shall be paid to
the Debtors promptly after entry of the Approval Order. Thereafter, Herron shall make
the following payments to the Debtors (or to the Escrow Account if the Approval Order
has not been entered): (i) $20,000 on or before July 31, 2008; (i) $40,000 on or before
December 31, 2008, subject to the extension set forth in subparagraph 1.1 below;

(iii) $20,000 on or before April 30, 2009; (iv) $25,000 on or before August 31, 2009 and
(v) $5,000 on or before October 31, 2009 (collectively, the “Herron Settlement
Payments”™).

d. Judgments against Settlors. Donaker and Herron agree to judgments
against them, jointly and severally, in the amount of $900,000, in the form attached
hereto as Exhibit “B” (the “Donaker Judgment™) and Exhibit “C” (the “Herron
Judgment™) (collectively, the “Settlor Judgments™). Neither of the Settlor Judgments
shall be filed with the Court in the Adversary Proceeding nor enforced unless and until
there is a default in settlement payment by Donaker or Herron pursuant to this
Agreement, which has not been cured within ten business days after sending of written
notice of said non-payment (an “Event of Default”), which notice shall be sent by
overnight and electronic mail as follows:

TL 16,880,073v1 6-25-08 )




Case 07-71810-jem Document 193 Filed 07/23/2008 Page 8 of 45

Mr, Kyle Herron
4408 Valencia Drive
Pasco, WA 99301
kherron2(@mac.com

-and-

Mr., Michael Donaker
1601 N. 197th Street
Elkhorn, Nebraska 68022
adunja@mac.com

-and-

Amy Alcoke Quackenboss (counsel for Sureinvest, Herron and Donaker)
Hunton & Williams LLP

Bank of America Plaza, Suite 4100

Atlanta, GA 30308

aquackenboss(@hunton.com

Notice of any change in the addresses for Settlors listed above shall be sent by
electronic mail to bperkins@wghays.com and saccaj@gtlaw.com. The burden shall be
on Settlors to notify Debtors of any changes in their aforementioned addresses such that
if notice is sent to an address that is no longer valid, the notice itself shall still be valid
and the cure period shall still be ten business days from the sending of said notice. If
Donaker commits an Event of Default, then Debtors shall be permitted to file and enforce
the Donaker Judgment, less amounts previously paid by Herron and Donaker. If Herron
commiits and Event of Default, then Debtors shall be permitted to file and enforce the
Herron Judgment, less amounts previously paid by Herron and Donaker.

e. Collateral. As collateral for the Donaker Settlement Payments and the
Donaker Judgment, Donaker shall deliver to Debtors a second priority lien on his
residence in the form attached hereto as Exhibit “D” (the “Donaker Mortgage™). Debtors
agree to release the Donaker Mortgage upon timely payment of the amounts set forth in
subparagraph (b)(i1) above,  As collateral for the Herron Settlement Payments and the
Herron Judgment, Herron shall deliver to Debtors a second priority lien on his residence
in the form attached hereto as Exhibit “E” (the “Herron Mortgage™). Debtors agree to
release the Herron Mortgage upon timely payment of the amounts set forth in
subparagraph (¢)(ii) above. If the spouse of either of the Settlors is on the deed to the
residence, the respective Settlor shall cause their spouse to sign the mortgage granting a
lien on the spouse’s interest in the residence, as well. If either Donaker or Herron sells
their residence prior to the Approval Order, their respective payment due on
December 31, 2008 shall be deposited in the Escrow Account and they shall not have to
deliver the respective mortgage.
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f. Extension of time for performance of December 31, 2008 payments.
Donaker and Herron shall be permitted to request that Debtors extend the time to make
the December 31, 2008 payments provided they are diligently pursuing the sale of their
residences and Debtors shall not unreasonably withhold consent to such request. Settlors
shall list their houses for sale with a broker on or before June 6, 2008 and shall diligently
pursue sale of same. Settlors shall provide to Debtors a copy of (i) the listing agreements
to Debtors and (ii) any offers received for their respective tesidences and of their
counteroffers, if any. Any such extension granted pursuant to this paragraph shall be for
a period of not more than three months and the Settlor who is granted the extension shall
pay Debtors an additional $1,000 for each month of extension granted, which additional
amount shall be covered by the mortgage granted herein and increase the lien release
price set forth herein, All parties to this Agreement agree to proceed in good faith with
respect to the provisions of this paragraph.

g Within ten (10) days after receipt by the Debtors of the Donaker
Settlement Payments, the Debtors shall dismiss Donaker from the Adversary Proceeding
with prejudice, Within ten (10) days after receipt by the Debtors of the Herron
Settlement Payments, the Debtors shall dismiss Herron from the Adversary Proceeding
with prejudice. The release of either Settlor shall not release the other.

h. Prepayment. Either Settlor shall be permitted to prepay the amounts due
under this Agreement.

i. Payment from Escrow Account upon Approval Order. The amount
paid to Debtors upon entry of the Approval Order shall not be less than $190,000.

j- Address to whom payments are to be made. All payments to the
Debtors shall be made to Colon End Parenthesis Trust, LLC, ¢/o William Perkins, W.G.
Hays & Associates, LLC, 100 Colony Square, Suite 780, 1175 Peachtree St. N.E.,
Atlanta, Georgia 30361.

2, Releases

a. Release of Donaker. Provided that Donaker performs his obligations
under this Agreement, the Debtors, and their successors and assigns, on their own behalf
and on behalf of their principals, agents, estates, parents, subsidiaries, and affiliates shall
and do hereby forever relieve, release and discharge Donaker, and his successors, agents,

_ attorneys and Subsequent Transferees, from any and all claims, debts, liabilities,

“demands, obligations, promises, acts, agreements, costs and expenses, damages, injuries,
actions and causes of actions, of whatever kind or nature, whether legal or equitable,
known or unknown, suspected or unsuspected, contingent or fixed, past, present or
arising in the future, based upon, arising out of or related to any act, transaction,
investment, work performed, money paid or received, statements made, or any other act,
event or circumstance occurring prior to the date of this release, including without
limitation, any and all claims that arose from or relate to the Transfers and/or any and all
claims that were or could have been asserted in Securities and Exchange Commission v.

TL 16,880,073vT 6-25-08 4




